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Challenges for the Antarctic Treaty System
Introduction
1. This article is based on presentations made and 
opinions expressed during the Academic Work-
shop on the Antarctic Treaty System held on 25 
May 2013 in the Royal Academy of Sciences and 
Arts in Brussels. This workshop was organised by 
the Leuven Centre for Global Governance Studies 
and the United Nations Association Flanders 
Belgium (VVN) with the support of Belspo and 
the Royal Flemish Academy of Belgium for Sci-
ence and the Arts. Chatham House Rules applied 
to this workshop. Therefore, this article will not 
credit the opinions it incorporates to the persons 
who expressed them during the workshop.
2. The Antarctic Treaty, which was signed in 1959, 
determined in its preamble that the Antarctic 
region would be devoted to peace and science 
and would not become the scene of internati-
onal discord. The treaty also banned all nuclear 
activity from Antarctica.2 It was a major achie-
vement that such a treaty could be ratified, given 
the circumstances; not only was there an agree-
ment between the two superpowers of the cold 
war—the United States and the former USSR—
the treaty was also ratified despite the fact that 
seven states3 claimed a portion of the Antarctic 
region and two states4 reserved the right to do 
so in the future.5 Though these claims had little 
recognition from the international community, 
they were not abandoned.6 The issue was ‘fro-
zen’. In other words, the claims retain the status 
they had at the time of conclusion of the Treaty, 
meaning they are neither recognised, nor aban-
doned.7 
 During the course of its existence, the Antarctic 
Treaty has been able to adapt to new challenges 
that were presented to it. The Antarctic Treaty 
grew into a treaty system (known as the Antarc-
tic Treaty System, or the ATS) with inter alia the 
adoption of different new conventions, such as 
the Sealing Convention and the Convention on 
the Conservation of the Antarctic Marine Living 
Resources (CCAMLR). Finally, in 1991, an Envi-
ronmental Protocol—one of the most stringent 
environmental instruments in international law 
to date—was added to the Antarctic Treaty. 
3. However, times have once again changed and 
new circumstances have arisen. Increase in hu-
man activity in the Antarctic region, due to inter 
alia global warming, and the conclusion of new 
international conventions and treaties are two of 
the most important issues putting the Antarc-
tic Treaty System under pressure and giving rise 
to new challenges. The goal of this article is to 
discuss these new circumstances and the chal-
lenges they pose, and to offer some solutions or 
at least fresh insights for the highly necessary 
debate.8 
4. This text will be divided in two sections. In a first 
section, it will discuss how the circumstances 
surrounding the Antarctic Treaty have changed. 
The melting of the ice, due to global warming, as 
well as technological advancements have resul-
ted in an important increase in human activity. 
Human activity has not only increased in abso-
lute numbers, but also in scope with many new 
activities arising. Besides an increase in human 
activity, the changing scene of international law 
will also be discussed.
 In the second section, from these changing cir-
cumstances, some concrete challenges for the 
Antarctic Treaty System will be addressed. This 
article, however, will only focus on three challen-
ges the Antarctic Treaty is faced with: the protec-
tion of the Antarctic environment, the regulation 
of tourism in Antarctica, and the question of ju-
risdiction in the Antarctic region. Other challen-
ges might shortly be discussed in order to clarify 
the three challenges mentioned. Along with the 
discussion of these challenges, some possible 
solutions will be put on the table.
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of the Antarctic Treaty, the number of tourists 
has steadily grown over the course of the past 
decennia such that in 2007 no less than 37.500 
tourists visited the Antarctic region.11
7. Another activity that has the potential of beco-
ming very important in the Antarctic region is 
so-called biological prospecting, often abbrevia-
ted to bioprospecting. Although there is a lot of 
discussion on the definition of this term, biopros-
pecting can be defined as the commercialisation 
of knowledge gained from research with regard to 
bio-organisms.12 Antarctica is home to different 
extremophiles because of the extreme circums-
tances that reign there. Some of the knowledge 
gained from the study of these extremophiles can 
be used for commercial purposes. The natural an-
ti-freeze found in certain bacteria in the Antarctic, 
for example, has found several commercial appli-
cations such as the better preservation of certain 
types of food or even of human organs. Conse-
quently, different companies have expressed their 
interest in commercialising some of the know-
ledge gained from the Antarctic research.13 
8. Lastly, IUU (i.e. illegal, unreported and unregu-
lated) fishing, though not new to the Antarctic 
region, has alarmingly increased during the last 
decennium. Because it remains difficult to patrol 
Antarctic waters and because of technical diffi-
culties from the demilitarization of the Antarctic 
region, IUU fishing poses a real threat to the An-
tarctic ecosystem, and therefore to the Antarc-
tic Treaty System.14 Questions of jurisdiction are 
also raised and the boundaries of the theory of 
‘hot pursuit’ have been explored because of this 
phenomenon.15
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1. Changing circumstances affecting 
the Antarctic Treaty System
1.1 Growing and diverging human activity in the An-
tarctic region
5. It is a well-known and well-documented fact that 
the Antarctic icecaps are melting due to global 
warming.9 Combined with technological advan-
ces, this creates greater opportunities for human 
activity in the Antarctic region. Places that were 
unsurpassable or unreachable have become avai-
lable for human presence. Subsequently, a sub-
stantial growth in human activity has occurred 
in the Antarctic region.10 It suffices to compare 
a present map of the existing scientific stations 
with a similar map from thirty of forty years ago. 
6. Besides an increase in absolute numbers of hu-
man activity in the Antarctic, there are also se-
veral new activities being exercised in the An-
tarctic region. While no one could have foreseen 
that tourism would become an important acti-
vity in Antarctica at the time of the drawing up 
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the organisations founded by these treaties and 
the Antarctic Treaty Members.20
2. Challenges posed by the changing 
circumstances
2.1 Objectives of the Antarctic Treaty System
13. To distil the concrete challenges from these chan-
ged circumstances, the objectives the Antarctic 
Treaty regime must first be determined. After all, 
the changed (and still changing) circumstances 
only challenge the Antarctic Treaty System in so 
far as they affect the possibility of reaching the 
objectives of this system.
14. Most of the objectives of the Antarctic Treaty 
and its system can be found in the preamble of 
the Antarctic Treaty itself:
“Recognizing that it is in the interest of all man-
kind that Antarctica shall continue forever to be 
used exclusively for peaceful purposes and shall 
not become the scene or object of international 
discord;
Acknowledging the substantial contributions 
to scientific knowledge resulting from interna-
tional cooperation in scientific investigation in 
Antarctica;
Convinced that the establishment of a firm 
foundation for the continuation and develop-
ment of such cooperation on the basis of free-
dom of scientific investigation in Antarctica as 
applied during the International Geophysics 
Year accords with the interests of science and 
the progress of all mankind;”
15. Three main objectives can be distilled from this 
part of the preamble. Firstly, Antarctica may ne-
ver become the scene or object of international 
discord. Secondly, Antarctica may only be used 
for peaceful purposes. Lastly—and this objective 
was meant to be the glue keeping the Antarctic 
Treaty together—international cooperation in 
the field of scientific investigation is also an im-
portant objective of the Antarctic Treaty.
16. These objectives were confirmed in the pream-
ble of the Environmental Protocol of 1991. The 
Environmental Protocol, however, also confirmed 
that during the course of its existence, the An-
tarctic Treaty System had gained a new objective, 
namely the protection of the Antarctic environ-
ment.21  This environmental protection objective, 
1.2 Changes in international law
9. Since the conclusion of the Antarctic Treaty in 
1959, international law underwent profound 
changes. There has been a proliferation of in-
ternational and multinational treaties and many 
new international organisations have seen the 
light. This has raised the question of the relation 
of the Antarctic Treaty System and its compo-
nents to these new international treaties and 
international organisations.16
10. An important treaty in this respect is the United 
Nations Convention on the Law of the Sea (also 
known as UNCLOS), signed in 1982.17 This con-
vention consists largely of codified customary 
law, but also incorporates some major changes. 
A main example of such a change is the regime 
for the deep seabed18. An International Seabed 
Authority (ISA) has been founded which is res-
ponsible for granting permits for the exploitation 
of mineral resources from the deep seabed. The 
question has therefore arisen whether the ISA 
could grant permits for mineral exploitation of 
the deep seabed in the Antarctic region, despite 
the Madrid Protocol, which prohibits mineral ex-
ploitation in the Antarctic. To answer this ques-
tion, some other questions need to be answered 
first, such as the territorial scope of the Antarctic 
Treaty and its different components. These ques-
tions, which are merely some examples of the 
great number of questions raised by the entering 
into force of UNCLOS, will be examined more 
closely in the second section.
11. UNCLOS has also had important consequences 
for the Antarctic Treaty System because of the 
obligation it contains for all states wishing to 
claim an extended continental shelf to submit 
certain information to the Commission on the 
Limitation of the Continental Shelf within a pe-
riod of ten years. This has prompted the different 
Antarctic claimant states to reassert their claim 
by making a submission, which has given rise to 
a renewed debate on the question of national so-
vereignty in the Antarctic.19 
12. Another change in international law relevant to 
the Antarctic Treaty System is the growth of the 
number of environmental treaties in force, such 
as the Biodiversity Treaty. This raises the questi-
on of the application of these treaties to the An-
tarctic Treaty Area and of cooperation between 
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activity, the importance and relevancy of this is-
sue have grown exponentially. 
Jill Barret, British Institute of International and Comparative 
Law © Leuven Centre for Global Governance Studies
2.2 Protection of the environment
 2.2.1 Very good work on paper
19. As has been mentioned above, the Antarctic 
Treaty System has one of the most stringent 
environmental protection systems of the inter-
national law.26 Since the entry into force of the 
Environmental Protocol in 1991, no activity in 
the Antarctic can be organised without a prior 
environmental impact assessment.27 Also, mine-
ral exploitation has been completely prohibited 
in the Antarctic Treaty area since the entry into 
force of this protocol.28 
20. With regard to protection of the fauna of An-
tarctic, the Convention on the Conservation of 
Antarctic Marine Living Resources (CCAMLR) 
has to be mentioned. This Convention has a dif-
ferent area of application than the Antarctic Tre-
aty itself, which applies south from 60° Southern 
Latitude. CCAMLR applies south from the An-
tarctic Convergence. This convergence, which is 
mostly situated between 50° South Latitude and 
60° South Latitude dependent on the location, 
marks the limit of the Antarctic ecosystem. By 
defining the territorial scope of CCAMLR thusly, 
the members of the Treaty have adopted an eco-
system approach. This ecosystem approach is es-
sential for conservation of the Antarctic ecosys-
tem because it is very unstable due to its great 
reliance on krill29. 
21. Theoretically, the environmental protection sys-
tem of the Antarctic Treaty System is incredibly 
which remarkably includes the protection of wil-
derness and aesthetic values, seems to now have 
become (one of) the main objective(s) of the An-
tarctic Treaty System as evidenced by article 3.1 
of the Environmental Protocol:
“The protection of the Antarctic environment 
and dependent and associated ecosystems and 
the intrinsic value of Antarctica, including its 
wilderness and aesthetic values and its value 
as an area for the conduct of scientific research, 
in particular research essential to understanding 
the global environment, shall be fundamental 
considerations in the planning and conduct of 
all activities in the Antarctic Treaty area.”
17. Research performed by scholars in different 
countries shows that these four objectives cor-
respond greatly to what people around the world 
consider the main objectives for the Antarctic 
Treaty System should be.22 Because of this great 
popular support for these objectives, they should 
be taken all the more seriously.
18. When the objectives of the Antarctic Treaty Sys-
tem are confronted with the new circumstances 
that have arisen, it immediately becomes clear 
that the Antarctic Treaty System faces a lot of 
challenges. However, since this article is based 
on the presentations and discussions at the aca-
demic workshop held on 25 May 2013, the chal-
lenges discussed will be limited to the challenges 
that were discussed during this workshop.23 
 Firstly, the environmental protection system 
of the Antarctic Treaty System and the impact 
of growing human activity in the region will be 
confronted. In this paragraph, the question will 
be asked if the environmental protection system 
in place will suffice to ensure the protection of 
the environment despite the growing human ac-
tivity. Secondly, the issue of the growing touris-
tic industry in the Antarctic will be discussed.24 
Although this topic is closely related to the first 
one, tourism also poses a lot of challenges that 
are not environment-related. For example, it also 
poses a challenge to the objective of scientific 
research.25 Therefore it merits an own section. 
Thirdly, the issue of jurisdiction will be discussed. 
Though jurisdiction is not a goal in itself for the 
ATS, the regulation of jurisdiction is necessary to 
attain the other objectives of the ATS. This issue 
is also not new, but with the growth of human 
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on scientific findings and theories, thus judging 
that there is no need to regulate more strictly. 
This raises the question of how to deal with dis-
parities in scientific findings when designing en-
vironmental policy.32
2.2.3 What is needed?
25. To resolve this situation, firstly, the Antarctic Tre-
aty Members must pressure every member state 
to the Antarctic Treaty System to implement the 
rules of the ATS in a strict manner. New, more 
stringent environmental protection regulations 
will be of no avail if they are not properly imple-
mented. 
26. Besides proper implementation of the existing re-
gulation, more stringent new regulation will also 
be needed. When designing this new regulation, 
policymakers will have to base this regulation on 
scientific findings. However, as mentioned above, 
this is not evident. Therefore, scientists will have 
to learn how to translate scientific findings into 
policy-relevant information. This will be a condi-
tion sine qua non for a performant environmen-
tal protection system. This will pose even greater 
difficulties if the Antarctic Treaty Members want 
to start acting more proactively and taking the 
precautionary principle into account. However, 
taking this principle into account is greatly nee-
ded. It is, for example, highly recommended to 
implement long term monitoring programs at 
every station. 
27. However, most of all, the Antarctic Treaty Mem-
bers need to cope with the problem of cumula-
tive impacts. As mentioned above, it is the com-
bination of all the little activities that is putting 
the Antarctic environment and ecosystem under 
great pressure. Coping with these cumulative 
impacts could prove most problematic, since in 
liberal societies it is difficult to forbid activities. 
This is even more difficult when the activity in 
itself is not very damaging to the environment. 
28. Therefore, what is needed most is a real beha-
vioural change. People need to be taught how 
fragile the Antarctic environment and ecosys-
tem are. They need to understand the problems 
posed by cumulative impacts. Moreover, they 
need to organise their activities accordingly. This 
is one of the great challenges, not only for the 
strict. And, when reading through different texts 
adopted by the Antarctic Treaty Members, one 
can notice that these states regard themselves as 
being the stewards or trustees of the Antarctic 
region.30 They consider it up to them to ensure 
that future generations have similar possibilities 
as the present generation, as they govern the 
continent for the benefit of all mankind.31 The 
Antarctic Treaty Members seem engaged in con-
serving the Antarctic environment and, on paper, 
they are even doing a very good job.
2.2.2 Business-as-usual will not suffice
22. However, even the already strict system will not 
lead to sufficient protection of the environment 
to ensure similar possibilities for the future ge-
nerations. The greatest danger to the Antarctic 
environment comes from cumulative impacts. 
Though every little activity in itself does not 
harm the Antarctic environment greatly, the 
combination of all these little activities on the 
other hand poses a great threat. The obligatory 
environmental assessment impacts do little to 
counter this problem. Therefore, in a scenario of 
business-as-usual (meaning that Antarctica will 
get more crowded and hotter), the current legis-
lation does not suffice. The Environmental Proto-
col does not go beyond damage control.
23. Not only does the current legislation not suffice, 
there are also problems with the implementation 
of the Environmental Protocol. Not all countries 
have implemented the Protocol in a sufficiently 
strict manner. This leaves possibilities for indivi-
duals or companies wanting to develop activities 
in the Antarctic to go forum-shopping, to look 
for ‘jurisdictions of convenience’, where the rules 
with regard to the environmental impact are less 
strict. Combined with the problems of jurisdic-
tion vis-à-vis third state nationals, which will be 
discussed below, there are great difficulties in en-
forcing the environmental regulations of the ATS.
24. Lastly, there is also an underlying issue causing 
problems for the Antarctic Treaty’s environmen-
tal protection system. Policymakers have to 
build their legislation on scientific findings to 
create working environmental legislation. Ho-
wever, when doing so, they are faced with the 
fact that even exact sciences are subject to major 
discussions and that scientific findings are not 
always as clear as hoped. Therefore, those who 
are opposed to more stringent environmental 
protection rules can easily base their opposition 
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(ATCP)35, namely the obligation to conduct 
substantial scientific research in the Antarctic 
region.36 Can this condition be upheld if the An-
tarctic continent does not remain devoted to sci-
entific research?37 
 A third fundamental issue raised is whether the 
ATS has to be governed by consensus, since de 
facto every ATCP can now exercise a veto, which 
can easily lead to blockages in the Antarctic Tre-
aty Consultative Meeting. Voting by consensus 
has inter alia stopped the Antarctic Treaty Con-
sultative Parties from acting more proactively 
and strictly in the field of tourism. Defenders of 
the consensus-system, however, respond that 
majoritarian decision-making would be the cause 
of lots of frictions, as they have seen happen in 
several other international organisations. Also, 
decisions taken by majority would lead to more 
problems when it comes to implementation of 
the regulations adopted. 
 The tourism issues also raises fundamental 
questions about jurisdiction in Antarctica. These 
questions will however be considered in a next 
section.
Panel chair Prof dr Erik Franckx, Member of the Permanent 
Court of Arbitration, Research Professor, President of the 
Department of International and European Law, Vice-dean of 
the Faculty of Law and Criminology, Vrije Universiteit Brussel - 
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2.3.2 Reforms proposed
32. To deal with the important threat posed by the 
growing tourism in the Antarctic, some reforms 
are needed. First of all, negotiating a dedicated 
tourism convention for the Antarctic region 
would at least force the ATCPs to discuss the 
ATS, but also for every liberal society that wants 
to engage in environmental protection.
2.3 Regulation of Antarctic tourism
 2.3.1 Issues arising from the growing tourism
29. As mentioned above, tourism experienced incre-
dible growth at the beginning of the new millen-
nium.33 Though this growth has had some posi-
tive consequences by creating ‘ambassadors’ for 
the Antarctic continent, it has also had a lot of 
negative impacts. In the field of environmental 
protection, tourism is a prime example of cumu-
lative impacts34: one tourist will not harm the 
Antarctic environment in any considerable way, 
but 37.500 tourists a year might. These tourists 
could not only pollute the environment, but also 
sites which have not yet been researched by sci-
entists, possibly putting tourism as an activity 
at odds with scientific research as one of the pri-
mary goals of the Antarctic Treaty System. Also, 
these tourists pose a great threat to the conser-
vation of a certain wilderness in Antarctica.
30. Despite the clear threat tourism poses to the An-
tarctic environment, it is barely regulated by the 
Antarctic Treaty Members. The states have only 
built a skeletal framework and have left it to the 
tourism sector to regulate itself. Responsible for 
this autoregulation is IAATO (the International 
Association of Antarctic Tour Operators). The 
autoregulation, despite being rather strict, has 
some issues. For example, tourism operators are 
not obligated to join IAATO and could therefore 
organise tourist trips to the Antarctic without 
the IAATO regulations being applicable to them. 
In other words, there are great gaps in the tou-
rism regulation system, and the ATS lacks a ho-
listic policy.
31. Because of the tourism issue, some structural is-
sues of the ATS are also surfacing. A first funda-
mental question which is raised by the tourism 
issue, is the question whether Antarctica still 
remains a continent devoted to science. After all, 
with the rise and growth of tourism comes the 
possible commercialisation and commodification 
of the Antarctic continent. The fear of commer-
cialisation and commodification is strengthened 
by the appearance of activities as bioprospecting. 
 Closely related with the issue of commerciali-
sation, is the critique against the condition to 
become an Antarctic Treaty Consultative Party 
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could not be prosecuted by the French state due 
to a lack of jurisdiction, France again asked to put 
the question of jurisdiction on the agenda. Ho-
wever, the question of jurisdiction has still not 
been solved.38
34. It is practically impossible to apply the normal 
grounds for jurisdiction in international law, 
such as territory or nationality (or flag state), 
because of the specific circumstances in Antarc-
tica. The main problem is the uncertainty that 
exists with regard to sovereignty in the Antarctic 
region. Since jurisdiction is normally linked to so-
vereignty, uncertainty with regard to who is so-
vereign leads to uncertainty with regard to who 
can exercise jurisdiction.39
35. If jurisdiction poses such great challenges to the 
ATS, why has the problem not been solved after 
more than 50 years? Two possible explanations 
can be given. Firstly, states don’t want to discuss 
jurisdiction because it is so closely linked to so-
vereignty. Admitting to the existence of certain 
kinds of jurisdiction could lead to a weakening 
or a strengthening of the existing claims. For 
example, if jurisdiction on the base of nationa-
lity were the rule, this would weaken the existing 
claims since claimant states would lose a claim 
to territorial jurisdiction.
 Secondly, some states also view the question 
of jurisdiction as a purely internal question for 
them. Jurisdiction is a national matter and inter-
national law only needs to deal with problems of 
non-compliance.
36. The evolution of human activity in Antarctica can 
also explain why the question of jurisdiction has 
not been dealt with from the beginning. When 
the Antarctic Treaty entered into force, most of 
the people on the Antarctic continent were pur-
suing scientific activities. Scientific activities are 
easily related to a certain state (through state 
funding for example), which makes it intuitive 
to accord jurisdiction over scientific personnel 
to the related state. However, the growing hu-
man and NGO activity in Antarctica will even-
tually force the ATCPs to more clearly determine 
grounds for jurisdiction. As disputes over juris-
diction start to rise with the growing number of 
tourists and the growing number of reports of 
threat posed by tourism. Also, this convention 
could serve to reaffirm the philosophic base of 
the Antarctic Treaty, namely international coo-
peration in scientific research, and in doing so 
combat the commercialisation of the Antarctic 
region.
 Secondly, scientific and environmental organi-
sations related to the Antarctic Treaty, such as 
SCAR (Scientific Committee on Antarctic Re-
search) and CEP (Committee for Environmental 
Protection), should be consulted more often on 
issues of tourism. This could lead to a better 
overview of the impact of tourism on the An-
tarctic environment and research.
 
 Thirdly, tourist operators would have to be taxed 
by the Antarctic Treaty System as a whole. The 
funds gained from these taxes could then be 
used to fund a tourism secretariat, which could 
serve a twofold purpose. On the one hand, this 
secretariat could be used to accredit tourism 
operators to develop activities in Antarctica and 
to control these activities. On the other hand, 
this secretariat could assemble information, such 
as statistics on the number of tourists visiting 
Antarctica per year or on the situation of the An-
tarctic tourism, which would allow for a better 
overview of the situation.
 
 Lastly, the ATCPs should consider setting up 
partnerships with certain UN organisations and 
other international organisations, such as the 
International Maritime Organisation, the UN En-
vironmental Program, and the World Tourism Or-
ganisation. This could lead to a sharing of know-
ledge and institutional capacity. It could also 
enhance the legitimacy of the Antarctic Treaty 
System, making it easier to exercise jurisdiction 
in the Antarctic region. 
2.4 Jurisdiction
2.4.1 A well-known problem for Antarctica 
33. Jurisdiction has been a problem for the ATS since 
the beginning. This is evidenced by the fact that 
article IX.1(e) provides that questions relating 
to the exercise of jurisdiction in Antarctica shall 
be discussed periodically. In 1962, the United 
Kingdom asked to set up a committee of experts 
to definitively determine the grounds for juris-
diction in Antarctica. However, their plea fell on 
deaf ears. In 2012, after an incident during which 
French tourists damaged a historical hut and 
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this gap in compliance could lead to forum-
shopping and gaps in the jurisdictional net. 
 Secondly, it is unclear if all activities exercised 
in Antarctica fall under the obligation of article 
VII(5) of the Antarctic Treaty. In this respect, re-
ference has to be made to the Environmental Pro-
tocol, which obliges every activity to be subject 
to a preliminary environmental impact assess-
ment. With regard to the activities envisaged by 
this obligation, article 8.2 of this Protocol con-
tains the wording ‘any activities undertaken in 
the Antarctic Treaty Area pursuant to scientific 
research programmes, tourism and all other go-
vernmental and non-governmental activities in 
the Antarctic Treaty Area for which advance no-
tice is required under Article VII(5) of the Antarc-
tic Treaty’. This clarifies at least that the obliga-
tion of advance notice is not limited to scientific 
activities. However, the question remains if there 
are certain activities for which advance notice is 
not obligatory. If there are any, then the question 
is which grounds of jurisdiction apply to these 
activities.
40. Though these two articles are the most impor-
tant articles of the Antarctic Treaty, several other 
articles can be found in the ATS which hint to 
certain types of jurisdiction. However, all these 
provisions will not be discussed here, since they 
are too numerous. Also, the articles above only 
hint to possible grounds of jurisdiction. In no 
way are these grounds for jurisdiction accepted 
by all member states to the ATS. The grounds for 
jurisdiction are, thus, not at all clear in the ATS.
2.4.3 Enforcing ATS legislation vis-à-vis third 
states (and their nationals)
41. Building upon the uncertainty of the ATS itself, 
is the question of whether the legislation adop-
ted by the ATCPs can be enforced vis-à-vis third 
states and their nationals. Under normal circum-
stances, treaties are only binding upon the con-
tracting parties that, if needed, have to ensure 
the compliance of their nationals. There are, ho-
wever, certain exceptions to this principle. 
42. One of these exceptions, which some contrac-
ting parties claim is applicable to the ATS, is the 
theory of the objective regime.41 Essentially, an 
objective regime is a regime governing a certain 
region that claims universal enforceability. Some 
scholars are of the opinion that the ATS qualifies 
for this theory, because it has ruled the Antarctic 
IUU fishing, it would be better to start the dis-
cussion on the subject soon.
2.4.2 Jurisdiction provisions in the Antarctic Tre-
aty System
37. The Antarctic Treaty System is, however, not 
entirely silent with regard to jurisdiction. When 
reading through the Antarctic Treaty System, 
some provisions can be found which hint as to 
how jurisdiction can be determined. However 
these provisions only relate to jurisdiction in 
case of violation of the rules of the ATS. Except 
for article VIII of the Antarctic Treaty, discussed 
below, there is no clue in the ATS as to how 
general criminal and civil law can be enforced. 
Therefore, the exercise of general criminal and ci-
vil law depends entirely on the approach of the 
states involved, except for the cases envisaged 
by article VIII of the Antarctic Treaty.40
38. Article VIII of the Antarctic Treaty deals with 
jurisdiction over observers and exchanged sci-
entific personnel. With regard to these types of 
persons, only the state of which these persons 
have the nationality has jurisdiction. This juris-
diction on the basis of nationality can, however, 
not be expanded to other persons as well, since 
article VIII itself provides that it is without pre-
judice to the respective positions of the Contrac-
ting Parties relating to jurisdiction over all other 
persons in Antarctica. 
39. Several scholars, therefore, look to Article VII(5) 
of the Antarctic Treaty as a base to build a sys-
tem of jurisdiction for Antarctica on. This article 
determines that states have to give advanced 
notice to the other states of activities organised 
from their territory. On this ground, it could be 
argued that the state from which an activity is 
organised, has jurisdiction over the activity and 
the persons exercising it. 
 Though this article surely has some promise, 
there remain several problems with its applica-
tion.  Firstly, the article supposes that all member 
states to the ATS have to set up some kind of 
system to know which activities are organised 
from their territory. However, not all states have 
set up such systems. If article VII(5) were to be 
accepted as an exclusive ground for jurisdiction, 
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the Antarctic Treaty, which determines that no-
thing in the Antarctic Treaty will prejudice the 
exercise of the freedoms of the high seas, it is 
generally agreed that the legislation of the ATS 
(except for that of CCAMLR) does not apply to 
the high seas. Therefore, the territorial scope of 
the ATS (with the exception of the territorial 
scope of CCAMLR) would be limited to Antarctic 
landmass.46
 
2.4.5 Possible solutions
45. Solving all these jurisdictional issues will not be 
easy. However, four recommendations can be 
made. Firstly, the ATCPs have to start negotia-
ting about the grounds on which jurisdiction can 
be based. In doing this, they already have some 
articles, especially article VII(5), on which they 
can base themselves. This might lead to tensi-
ons because of the situation with regard to sove-
reignty, but with the growing human activity the 
need to determine the grounds for jurisdiction 
also grows, as recognised by the 35th ATCM in 
Resolution 2(2012).
46. Secondly, while the proposed negotiations with 
regard to the grounds for jurisdiction should be 
underway, the ATCPs should cooperate in mat-
ters of general civil and criminal law. This will 
allow to partly overcome the lack of clear juris-
dictional rules.
47. Thirdly, the ATCPs should claim collective juris-
diction over the maritime zones. For example, 
they could submit a joint claim to the Commit-
tee on the Limitation of the Continental Shelf 
demanding the establishment of an extended 
continental shelf appurtenant to the Antarctic 
continent. This will clarify the regime applicable 
to the waters surrounding Antarctica, which will 
inevitably grant more legitimacy for interventi-
ons against, for example, individuals engaged in 
IUU fishing.
48. Lastly, the ATCPs should try to woo third states 
which are not parties to the ATS, but which want 
to develop activities in the region, into joining 
the ATS, as they have successfully been doing for 
the last 50 years. This will render the problem 
for more than 50 years without too much resis-
tance and because most people in the world are 
nationals of a state which is party to the ATS. 
 However, the theory of the objective regime 
knows little (or no) applications.42 Also, though 
most people belong to a state which is party to 
the ATS, most states are not party to the ATS: 
of 192 existing states, only 50 are included. 
Thirdly, there has long been fierce opposition 
against the Antarctic Treaty System and the way 
it was governed, especially in the Eighties when 
the ATCPs were considering the possibility of 
mineral exploitation of the Antarctic continent. 
Lastly, the most important argument pertains to 
the question of whether objective regimes can 
even exist in a system of international law that is 
based upon the ideas of consensus and the free 
consent of states. Therefore, it seems difficult to 
grant the ATS the status of an objective regime, 
and enforcing the ATS legislation vis-à-vis third 
states and their nationals remains difficult.
2.4.4 Determining the territorial scope of appli-
cation
43. Finally, even if the legal quagmire surrounding ju-
risdiction under the ATS were to be resolved, and 
even if the ATS were to find a way of enforcing 
its legislation against third states and their nati-
onals, there would remain a problem with regard 
to the territorial scope of application of the An-
tarctic Treaty. This problem relates to the ques-
tion whether maritime territorial zones (can) 
exist in Antarctica.43 This is not only relevant for 
determining the territorial scope of enforcing ju-
risdiction, but also for the territorial application 
of the Antarctic Treaty System. As mentioned 
above, the question whether maritime zones 
exist in Antarctica is greatly relevant to deter-
mine the rules applicable under UNCLOS, such 
as the competence of ISA.44 
44. For maritime zones to exist, it is required that 
there is a coastal state which exercises sovereign 
rights over the adjacent coast. However, due to 
the limited recognition of their claims and their 
weak foundation under international law, it is 
uncertain whether the claimant states can be 
regarded as sovereign coastal states. If the clai-
mant states were not regarded as coastal states, 
no maritime territorial zones could exist. This 
would also mean that the high seas would ex-
tend up to the coast of the Antarctic continent.45 
Furthermore, due to the wordings of article VI of 
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of exercising jurisdiction against third states less 
important. 
Conclusion
49. For over 50 years, the Antarctic Treaty System 
has proven able to adapt to changing circums-
tances and challenges that have arisen. Whether 
the system can also survive these new challen-
ges remains to be seen. After all, some of the 
challenges arising actually confront the founda-
tion of the Antarctic Treaty System. The growing 
importance of tourism, for example, and the 
commercialisation and commodification which 
come with it, seem to be at odds with scientific 
research as the main goal of the Antarctic Treaty 
System. Also, the growing need to determine the 
grounds for jurisdiction threatens to resurface 
the sovereignty issue, as the entering into for-
ce of several provisions of UNCLOS has already 
done to some degree. Lastly, dealing with the 
cumulative impacts endangering the Antarctic 
environment will prove difficult and might even 
conflict with the foundations of liberal society.
50. Therefore, the debate on these topics cannot 
wait any longer. If the Antarctic Treaty Members 
start the debate too late, this will only cause the 
debate to get all the more heated. We can only 
hope that this article transfers some sense of ur-
gency to the Antarctic policymakers and offers 
some interesting points of view for the debate 
that must start now. 
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